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January 13, 1984

Hr. Mark R. Lovington
Daputy Ceneral Co nnsel
Lepartient of dousing
- and Community Development : -
irnsgal Aaffairs Ofiica
$21 Tenta sireet
Sacramento, Ca 95814 . e

Dear Mr. Lovington:

Proverty Tax Assesspent of Low Income Housing

This is in response to your roceat correspoadence
to Assistant Chaief Counsel Larry Augusta in wihicn you ask our
leyal opinion. You ask what is tae prover metihod of valuing
the ; rzvat-ly ownieu ree lnturest in real property in use for
low income housing.

I understand the following to be the facts. Yeour
agency finances low income lLousing projects. A privats
individual owns eitlher the land only or the land aand building
in fee. 7The property i3 Gedicatsd to use as low income
housing by a regorced contract agreement betwesn a government
housing authority and the private fee owner. uUndar this set .
of facts, you ask what 1ls tae prover uetaod for valuing this
Property for property tax purposaes, particulariy in light of
Revenue and Taxation Cods Sectiocn 402.1.

Revenue and Taxation Code Section 402.1 contains
special instructions to tie assessor for the valuatica and
assoesament of yroverties burdened by land use restrictions.

We interprat Saction 402.1 to apvly only to restrictions
Placed on tie proverty by goverament. (Wae nota that all of
the enumerated restrictions iavolve government action and
therefore we 3o notv apply tiis saction to restrictions placed
on property by contracts between private individuals.)
Thercfore, since tnc enforcesasle resirictioas iavelvad in your
grojects evolve from government action which restricts tha use
of the property thrcuch recorded contracts with government
agencies, thien Section 402.1 would apply to tha propserty to
waici you refer. In tiiis event, tiia county assassor is
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mandated to consider the effect any such contractual restriction
has upon tiae value of the property when ha values the property
for property tax assessment purpcsaes. _ -

I would suggest the assessor value the ownership
iterest of a private developer owning fee interes:t ia one of
your properties by breaking the ownership of the property into
two parts. Cae part would be the lessor's interest and the '

other part would be the lessce's interast. The value of the
lessor's intercst added to the value of tae lassse's interest
would equal tee fair market valua of the total unrestricted
fee-siuple intcrest. e could raticnalize that tihe lesszae's
interest (toas governmental agancy) is not inteanded to be
assessed. ¥#We then could rationalize that the lessor's intarest
(the private fee owner) is tha only remaining interest to be
aszessed. Thersfore the county assessor would, through good
apwraisal practice, mecasure tiie private fee owner's intarest

as the valus of the lassor’s interest to be assessed. -

There arae saveral appraisal methods which could be
used to measure tne fee ownar's interest in this instance.
Ung meticd could go like this: Appraise tie total property in
fee at fair market valua as if it were not restricted by the
enforceanle restrictions enumeratad. Then appraise the -
property at the value for which it could be sold coasidaring
it to be burdened Ly tiie enforceable restrictions. If the
value of tne progerty is less because it is enforceably
restricted, then the measure of that loss of value is the
amwount by whica ths fee owner has contractad away nis
ownersaip rights to the government. The remaining assessable
value is the value in the property to which he has retained
to nimself as lessor and thercfore is subject to progserty tax
assessment to him by the local county assessor.

'Véry truly ycurs,

Recbert R. Feeling
Tax Counsel
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